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V. SUMMARY OF ARGUMENT 
A. Minimally, the use of the use of the words "reasonable 
doubt'1 in an instruction without any editorial gloss is 
legally sufficient. The added language in the instruction 
given in this case gives concrete guidance to a juror by 
extracting the best ideas from traditional instructions and 
expressing them in plain English. 
B. Assuming that both instructions conform to the law, 
the court's instruction is superior because it is understood 
by more than half of jurors, while only one in four can under-
stand the traditional instruction, according to scientifically 
conducted studies. 
C. Juror comprehension is aided by tested, plain English 
instructions, and this in turn serves the court's interest in 
ensuring that the justice system is work the way it should, 
and also serves the interest of the parties in obtaining an 
adjudication on the merits. 
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VI. ARGUMENT 
This is an appeal by defendant of his conviction for 
drunk driving and possession of marijuana. The appeal 
raises several points, to which the county attorney is 
responding. 
This amicus curiae brief by the court addresses only 
one of these issues: The definition of the concept "rea-
sonable doubtM which was used to instruct the jury. The 
court's interest in this issue is that the challenged in-
struction has been used for 5 years by this court in over 
250 jury trials, and has previously been upheld by the Fifth 
District Court, when appeals were directed to that court. 
For this reason, the issue transcends this case and its 
resolution could affect many other past and pending cases. 
A. THE INSTRUCTION GIVEN CORRECTLY AND CLEARLY STATES 
THE LAW AS TO REASONABLE DOUBT. 
The task of defining "reasonable doubt" to a jury is 
one that has occupied courts through most of our history. 
Logicians and lawyers may argue about abstractions, but the 
mass of men must have images. Traditional instructions, 
such as the one proffered by defendant, are typically couch-
ed in elegant 19th century literary language, but when care-
fully analyzed, consist of tautologies, duplication, and 
other abstract words which do not help a jury understand 
reasonable doubt. 
The core idea is that in criminal cases, a juror should 
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be very sure before voting to convict. Any words used by 
the judge to clothe that idea should be words familiar to 
the average man, whose language models are television, ad-
vertising, and newspapers. For example, a semanticist knows 
there is a difference in meaning between "persuaded" and 
"convinced", but such nuances escape the man in the street. 
Quibbles over some supposed difference between "convinced" 
or "strongly convinced" or "abiding conviction" represent 
the kind of word games lawyers love to play, but have little 
practical relevance in communicating concepts to a jury. 
Many courts have recognized the impossibility of fur-
ther defining "reasonable doubt", and have simply left it 
at that. An example of this approach is the standard crim-
inal instruction 1.06 used in Arizona, reproduced in the 
addendum. The committee which studied the problem con-
cluded flatly that "efforts to enlighten the jury concern-
ing the meaning of "beyond a reasonable doubt" are ineffec-
tive". 
Measured by this minimal standard, the instructions 
given in the Shamblin case were sufficient. The core idea 
was expressed and intensified in two ways: 
"Before you give up your presumption the defendant is 
innocent, you must make sure you are strongly convinced he 
did the acts he is accused of, and that you do not have a. 
reasonable doubt about it." 
I would suggest that the idea of possession: "do not 
have..." is clearer and more straightforward than the tra-
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ditional flbeyond a...!f which poetically implies a mental 
journey through increasing levels of doubt. Just because 
language is drawn verbatim from a statute or appellate 
court opinion does not mean it is necessarily the best 
language with which to educate the jury on the law. 
It should be noted also that the process instructions 
which were given required the jury to use the reasonable 
doubt standard in making their finding on each element of 
the offense. 
Instruction 16 given in this case does attempt to go 
further than the words themselves in defining "reasonable 
doubt11. This revised instruction was derived from, and 
follows closely the language of the rewritten instruction 
used in the book "Making Jury Instructions Understandable", 
(The Michie Company, 1982) by Elwork, Sales, and Alfini, 
pp. 329 and 330. A copy of those pages are included in the 
addendum. 
The revised instruction discards the chaff and uses 
the only concrete idea contained in the traditional instruc-
tion, but rewrites it in a more understandable form. It 
also adds an exclusion: reasonable doubt ijs not 100% 
certainty. Although this does not shed much light on 
what reasonable doubt is, the instruction does have the 
effect of preventing counsel from making such an assertion 
in argument, and possibly confusing or misleading the jury. 
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The virtue of equating reasonable doubt with the 
hesitation felt by a juror confronting a major decision 
in his own life is that it speaks to universal experience. 
Every juror, rich or poor, educated or uneducated, has 
made important decisions about such things as marrying, 
changing jobs, or moving to another city. Because of 
longrange consequences, the juror weighed pro!s and con!s, 
wanted to be sure before changing the status quo, and 
may have decided to stand pat if a possible problem could 
not be resolved (i.e., the effect on the children). 
The same sense of much at stake, and careful weighing 
of evidence is implicit in the idea of reasonable doubt. 
By focusing on the decision-making process rather than by 
trying to define the indefinable, instruction 16 gives the 
juror a tool and guide for deliberations. 
Plaintiff's brief (page 37) seems to take issue not 
with the use of this concept, but rather with the words in 
which it is couched, as if only certain approved words are 
suitable to use with a jury. Such an argument exalts form 
over substance. 
B. ACTUAL STUDIES CONFIRM THAT THE REVISED INSTRUCTION 
ON REASONABLE DOUBT IS MORE THAN TWICE AS UNDERSTANDABLE AS 
THE TRADITIONAL. 
Logic would suggest the superiority of plain English 
instructions, and fortunately that judgment can be confirmed 
by the results of testing which has taken place under fed-
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eral grants from N.I.H.M. and the U.S. Department of Justice 
The methodology and conclusions are set forth in the book 
referred to earlier: "Making Jury Instructions Understandable11. 
Among instructions tested was one substantially similar to the 
traditional instruction on reasonable doubt, and one almost 
identical to the revised version. The difference in com-
prehension was rather dramatic. The traditional one was un-
derstood by 27%, or one juror in four. The revised version 
was understood by 55%, or over two jurors in four. Obviously 
a jury in which half or more of its members understand a key 
instruction is much less likely to reach a "lawless verdict" 
than a jury in which the comprehender is a minority of one. 
In the appendix are copies of pages 248, 213, 329, 330, 261, 
and 363, setting out the instructions and analysis of test-
ing results. (The relevant question is No. 48: The testing 
dealt with other instructions as well.) A copy of the book 
referred to above is also forwarded with this brief, in the 
event it is not available in the Court of Appeals law library. 
C. THE REVISED INSTRUCTION IS FAIR TO THE DEFENDANT 
AND PROMOTES QUALITY VERDICTS. 
It seems paradoxical that defendant is arguing in this 
case for an instruction which the jury is less apt to under-
stand than the one given. 
In this court's view, the defendant's best interests--
and the interests of justice--are served when the jury knows 
what it is doing. It may be pointed out that the prevailing 
-6-
judging standard in the ordinary business of life is prepon-
derance of evidence. That standard prevails in beauty con-
tests, cake contests, sporting events, and practically 
all other situations in which the average citizen has first 
hand experience in judging. The reasonable doubt standard, 
on the other hand, is unfamiliar and anomalous. If a person 
doesn't grasp it, the danger is great that he would simply 
revert to the preponderance standard which he is used to 
using. Obviously, that standard would tend to produce more 
guilty verdicts, contrary to the defendant's interest, and 
contrary to the underlying philosophy of American criminal 
jurisprudence. 
There is, of course, no due process right to a con-
fused jury, and the only possible reason I can think of that 
a defendant would want such a jury, is the tactical hope 
that confusion would result in a not guilty verdict, simply 
because a puzzled juror would not want to make a mistake. 
It is submitted that the plain English instruction 
given in this case represents an example of the cutting 
edge in modern thinking about doing our job better. I 
would suggest that is has produced better quality verdicts 
in the 250 cases in which it has been used, whichever way 
the jury decided. In each case, the jurors have been asked 
to check any instruction which was not understandable, and 
no juror has ever had a question about instructions 15 or 
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16. There are no magic words or scientific formulas in 
explaining abstract legal concepts to laymen, and courts 
should be sensitive and receptive to the knowledge and 
methodology now available in improving our own communica-
tion skills in a rapidly changing world. 
Dated this 25th day of January, 1988. 
Robert F. OwehTs 
Ninth Circuit Judge 
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RECOMMENDED ARIZONA JURY 
INSTRUCTIONS 
(CRIMINAL) 
(Cite as R.A.J.I.) 
ADOPTION BY SUPREME COURT 
The Arizona Supreme Court expresses a qualified approval and 
recommends the use of Arizona Uniform Jury Instructions, including 
those newly revised Uniform Criminal Jury Instructions necessitated by 
the enactment of the revised Criminal Code, A.R.S. §§ 13-101 etseq. 
and approved this date, unless the trial judge is satisfied that there is 
a compelling legal reason for modifying or refusing to give an 
instruction. 
Dated in the City of Phoenix, 
Arizona at the State Capitol 
this 11th day of December, 1979. 
JAMES DUKE CAMERON, CHIEF JUSTICE 
FRED C. STRUCKMEYER, JR., 
VICE CHIEF JUSTICE 
WILLIAM A. HOLOHAN, JUSTICE 
JACK p. H. HAYS, JUSTICE 
FRANK X. GORDON, JR., JUSTICE 
1.06* 
Presumption of Innocence — Reasonable Doubt 
The law does not require a defendant to prove his innocence. He 
is presumed by law to be innocent. This means the state must prove 
all of its case against the defendant. 
The state must prove the defendant guilty beyond a reasonable 
doubt. 
Source: Marji (Criminal) No. 204. 
Comment: The Committee found that the evidence indicates that ef-
forts to enlighten the jury concerning the meaning of "beyond a rea-
sonable doubt" are ineffective. 
*Pnor Criminal Standard 6. 
flP? A-2 MATERIALS RELATED TO SOLORZANO INSTRUCTIONS 
47. How convinced should the jury be of Mr. Solorzano's 
guilt in an attempted murder, before reaching a guilty 
verdict? After initial response ask, "What about battery 
with intent to kill or battery with a deadly weapon? How 
convinced should a jury be before finding him guilty of 
either of these less serious crimes?" (Degree) 
A. Should be convinced beyond a reasonable doubt (22, 
5-7; 219 5-7; 22, 3-7) 
48. Define what is meant by "a reasonable doubt." (Defi-
nition) 
A. A doubt that is based on reason, must be an actual real 
doubt, not just a possible doubt — it is the kind of doubt that 
would determine how a person should make an important 
decision in his/her life. (23, 3-7; 24, 3-14) 
49. Several of the instructions that were read to you 
defined what is legally meant by attempted murder by 
describing its characteristics (or breaking it down into its 
parts). These instructions defined attempted murder as (1) 
an act of attempting to kill a human being that (2) failed, 
but was done with an (3) intent to murder. The instructions 
also defined intent to murder as being willful, 
premeditated, deliberate and malicious. How many or 
which of these characteristics that describe attempted 
murder must be proved before a defendant can be found 
guilty of this crime? (Degree) 
A. Every characteristic must be proved. (21, 3-4) 
50. Who is responsible for trying to convince the jury that 
Mr. Solorzano is guilty of attempted murder? After initial 
response ask, "Who is responsible for trying to convince the 
jury that Mr. Solorzano is guilty of one of the less serious 
crimes?" (Role) 
A. Prosecution. (21, 3-4) 
51. To what extent is Mr. Solorzano or his lawyer respon-
sible for trying to convince you that he/she is not guilty of 
attempted murder? (Degree) 
248 
ORIGINAL INSTRUCTIONS USED IN SOLORZANO TRIAL APP. A-l 
1
 INSTRUCTION NO. 24 
2 — 
3 A reasonable doubt is one based on reason. It 
4 is not mere possible doubt, but is such a doubt as 
5 would govern or control a person in the more 
6 weighty affairs of life. If the minds of the Jurors, 
^ after the entire comparison and consideration of 
^ all the evidence, are in such a condition that they 
-.
 0 can say they feel an abiding conviction of the 
•Q t ruth of the charge, there is not a reasonable 
^2 doubt. Doubt to be reasonable must be actual 
12 and substantial, not mere possibility or specula-
14 tion. 
213 
REWRITTEN INSTRUCTIONS FOR SOLORZANO TRIAL APP 8-1 
WHO IS RESPONSIBLE FOR TRYING TO CON-
1 INSTRUCTION NO. 43 
2 ~" 
3 
4 SHOULD THE JURY ASSUME GUILT 
5 OR INNOCENCE? 
6 
7 According to our laws, Mr. Solorzano should be 
8 assumed to be innocent until proven guilty. 
9 Thus, you must start by assuming that Mr. 
10 Solorzano did not intend to commit murder. 
11 
12 
1 4 VINCE THE JURY THAT MR. SOLORZANO 
15 DID HAVE AN INTENT TO MURDER? 
16 
Yj Because the District Attorney is the one who 
-to made the accusation, it is his responsibility to 
19 try to convince the jury that Mr. Solorzano is 
20 guilty. As I said before, only you the jury can 
21 make this decision. However, it is the District 
22 Attorney's job to try to convince you that Mr. 
23 Solorzano is guilty. 
24 
95 Because he is assumed to be innocent, Mr. 
26 Solorzano or his lawyer does not have to try to 
27 convince you that he is innocent. 
28 
29 HOW CONVINCED SHOULD THE JURY BE BE-
31 FORE DECIDING THAT MR. SOLORZANO 
32 HAD AN INTENT TO MURDER? 
^ Before you give up your assumption that Mr. 
^ Solorzano is innocent and decide that he did 
ofi intend to commit murder, you must make sure 
on that you do not have a reasonable doubt about it. 
33 This does not'mean that you have to be 100% 
39 convinced. It is impossible to be 100% certain of 
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APP. B-l MATERIALS RELATED TO REWRITTEN INSTRUCTIONS 
1 INSTRUCTION NO. 43 CONTINUED 
2 
3 
4 anything in life. Thus, if you are strongly 
5 convinced of it and do not have a reasonable 
" doubt about it, then you can go ahead and decide 
Q that Mr. Solorzano did have an intent to murder, 
o 
9 
10 WHAT IS A REASONABLE DOUBT? 
11 
12 A REASONABLE DOUBT is the kind of doubt 
13 that would stop a person with common sense 
14 from making an extremely important decision in 
15 his/her own life. Notice that when I say that you 
1" should be so convinced that you do not have a 
?•' reasonable doubt about it, I am not saying that 
1Q you have to be 100% convinced. Use your 
2Q common sense about this. Nothing in life is abso-
91 lutely certain, but this does not stop us from 
22 making important decisions in our own lives. 
23 Thus, all that we can ask of you is to be as certain 
24 as you would want to be if you were making an 
25 important decision in your own life. 
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